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The exercise of the right of pre-emption (shuf"ah) is a unilateral legal act (iga ‘) designed
to mitigate harm arising from compulsory co-ownership. This mechanism allows a co-
owner to acquire a sold share of indivisible real property by paying the price (thaman) the
buyer paid to the seller. If the property meets jurisprudential conditions (e.g., being
immovable and indivisible), the pre-emptor (shafi ) may claim the sold share and convert
it into sole ownership (mulk talq). However, if the pre-emptor later realizes the price was
unjustly inflated (ghabn), causing significant loss, a jurisprudential remedy must address
this irreparable harm. This study examines whether the option of rescission due to option
of lesion (khiyar al-ghabn) can apply to the unilateral act of shufah, despite some jurists’
(fugaha’) rejection of revocability in unilateral acts. Using descriptive-analytical methods,
the research evaluates juristic arguments for and against applying rescission options
(khiyarat) to unilateral acts and analyzes doctrinal evidence permitting khiyar al-ghabn in
contracts. It explores whether the rationale for khiyar al-ghabn extends to the unilateral
act of shuf‘ah. Findings suggest that while shuf“ah is classified as a unilateral act, no
jurisprudential prohibition prevents its revocation via khiyar al-ghabn if the requisite
conditions (e.g., demonstrable inequity in price) are met.
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Introduction

In the discussions pertaining to options (khiyarat), the specificity of each option to a particular contract
or its inclusion in the "general rules of contracts" has been briefly addressed. Given the classification of
legal acts into contracts ( ‘ugiid) and unilateral acts (iga ‘af), it is evident that the possibility of applying
some or all options to some or all unilateral acts should also be considered. This is particularly relevant
as some unilateral acts, due to their similarity to exchanges, have become closer to contracts, making
the discussion of the potential application of options to them highly logical. For instance, a creditor may
condition the release of a debtor's obligation (ibra’ al-dhimmah) on the performance of a specific act by
the debtor, and the conditional party (mashrit ‘alayhi) may refrain from fulfilling the condition. Or, in
the case central to this research, a pre-emptor (skafi) may acquire the share sold by their partner,
believing the paid price (thaman) to be in line with the property's actual value, unaware that they have
paid an exorbitant sum for the acquisition, thus unnecessarily imposing an undue loss upon themselves.
In jurisprudential texts, the belief in the general impossibility of applying options to unilateral acts has
been more prevalent, to the extent that the need for argumentative discourse on this matter has been less
felt. However, even the conventional approach of jurists (fiugaha’) regarding the application of options
in contracts has not been to examine the possibility of rescission through various options in every
instance of a contract. Instead, they have primarily discussed options in the context of sale contracts
(bay ), and while considering some options, such as the option of session (khiyar al-majlis), specific to
sale, they have declared that other options fall under the general rules of contracts, unless prohibited.
Therefore, it appears that addressing the question of this research also depends on first examining the
evidence for permitting the option of lesion (khiyar al-ghabn) in contracts, its conditions of
implementation, and its scope in contracts, in order to then decide on the possibility of its application in
the exercise of the right of pre-emption (hagq al-shuf ah).

Method

This research employs a descriptive and analytical method, utilizing library resources. After elucidating
the key concepts, it first explains the scope of the option of lesion in contracts. Subsequently, it expounds
on the arguments of opponents and proponents regarding the extension of options to unilateral acts.
Following the reinforcement of the theory supporting the possibility of rescinding unilateral acts through
options, the application of khiyar al-ghabn in the exercise of the right of pre-emption is analyzed and
examined.

Results
In elucidating the findings of this research, the following results can be enumerated:

1. Despite efforts by some jurists to provide justifications for negating the possibility or legitimacy
of applying the option of lesion in the exercise of the right of pre-emption, one can accept the
possibility of its rescission in cases where the pre-emptor (siafi ) is disadvantaged, and consider
it permissible.

2. It appears that the confirmatory (imda 7) rather than foundational (¢a 'sist) nature of this option
necessitates that its application in the exercise of pre-emption rights depends primarily on
establishing the rational basis (bina’ al- ‘ugala’) for the operation of khiyar al-ghabn in
potentially disadvantageous financial exchanges (mu ‘awadat malivah mughabaniyah).
Consequently, it is unnecessary to rely on specific religious evidence to permit the application
of khiyar al-ghabn in the exercise of pre-emption rights, exempting it from the general
prohibition of options in unilateral acts (iga ‘af).
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3. It can be explicitly stated that the conditions which, when realized in a sale, allow a party to
extricate themselves from the principle of contract bindingness (as! luzim al-‘aqd) and
consequently from the loss imposed due to unfair pricing (ghabn), can also, if realized in the
exercise of pre-emption rights, lead to the permissibility of the pre-emptor's exit from the unfair
pricing through the application of the option. The pre-emptor cannot be compelled to endure
undue harm resulting from unfair pricing. The responses to the opponents' justifications, which
are detailed in the article, corroborate this view.

Conclusions

To establish the possibility of applying the option of lesion in the exercise of the right of pre-emption,
which was the authors' chosen hypothesis, several steps were taken:

Firstly, the generalizability of kAiyar al-ghabn in contracts was assessed. It was concluded that in Imami
jurisprudential discourse, unlike Sunni schools, khiyar al-ghabn is not limited to sales and can be
considered applicable in all exchange (mu ‘awadi) and potentially disadvantageous (mughabani)
contracts. However, to extend this possibility to unilateral acts (iga ‘az):

1. It was necessary to prove the possibility of rescinding unilateral acts and its religious
permissibility. This was achieved by presenting and critically examining the arguments of
proponents and opponents.

2. The relationship between pre-emption and the characteristic of being potentially
disadvantageous was evaluated. Researchers concluded that the exercise of pre-emption rights
can be considered quasi-exchange (shibh mu ‘awadah) and a potential venue for applying khiyar
al-ghabn, due to its possessing both exchange and potentially disadvantageous characteristics.
This is conditional on the pre-emptor becoming aware of the disparity between the price
(thaman) and the value of the object of sale (mabi ) after exercising their right.
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