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Abstract

The exercise of the right of pre-emption (shuf ah)
is a unilateral legal act (7ga ‘) designed to mitigate
harm arising from compulsory co-ownership. This
mechanism allows a co-owner to acquire a sold
share of indivisible real property by paying the
price (thaman) the buyer paid to the seller. If the
property meets jurisprudential conditions (e.g.,
being immovable and indivisible), the pre-emptor
(shafi) may claim the sold share and convert it
into sole ownership (mulk ralg). However, if the
pre-emptor later realizes the price was unjustly
inflated (ghabn), causing significant loss, a
jurisprudential remedy must address this
irreparable harm. This study examines whether
the option of rescission due to option of lesion
(khiyar al-ghabn) can apply to the unilateral act of
shuf“ah, despite some jurists’ (fugaha’) rejection
of revocability in unilateral acts. Using
descriptive-analytical methods, the research
evaluates juristic arguments for and against
applying rescission options (khiyarat) to unilateral
acts and analyzes doctrinal evidence permitting
khiyar al-ghabn in contracts. It explores whether
the rationale for khiyar al-ghabn extends to the
unilateral act of shuf‘ah. Findings suggest that
while shuf ah is classified as a unilateral act, no
jurisprudential prohibition prevents its revocation
via khiyar al-ghabn if the requisite conditions
(e.g., demonstrable inequity in price) are met.
Keywords: Option (Khiyar), Lesion (Ghabn),
Option of Lesion (Khiyar al-Ghabn), Pre-Emption
(shuf"ah).
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