Comparative Studies on the Schools of Jurisprudence and Its Principles, Volume 8, Issue 1, 2025

Schools of Jurisprudence and Its Principles

Comparative Studies on the

Print ISSN: 2676-4407 | Online ISSN: 3041-8682

Journal Homepage: https://mfu.uok.ac.ir/

The Nature of Deprivation of Property in the Inheritance of a Fetus from
the Perspective of Islamic Schools of Jurisprudence and Iranian Law

Mohammad Tagi Moradi 1*

1. Phd student, departmant of Jurisprudence and Principles of Islamic Law, University of Qom, Qom, Iran.
Email:mtmoradi1l402@gmail.com

Article Info

ABSTRACT

Article type:
Research Article

Article history:

Received 1 November 2024

Received in revised form 4
February 2025

Accepted 28 April 2025

Available online 5 May 2025

Keywords:
Segregation (‘azl);
Property;
Inheritance ;
Fetus;

Law of Iran

According to Islamic jurisprudence and lIranian law, if at the time of inheritance
distribution there exists an unborn child,a share is set aside for it until its being born alive
is established. This segregated property may generate increments and benefits, and it may
also be subject to loss or destruction.The central question,therefore, is to whom these
increments belong and against whom any loss should be borne.Addressing this issue
requires an analysis of the legal nature of the “segregation of property” and whether it
constitutes a division of property or not.Using a descriptive—analytical method and
drawing on jurisprudential sources of the Islamic schools of law as well as legal sources,
this article examines the nature of ‘azl.Some Imami jurists and the majority of Shafi‘t,
Hanafi, Hanbali, and Zaydi jurists, relying on arguments such as the implication of the
rule of no harm, the absence of any impediment to the contingent ownership of the unborn
child, and the implication of the nature of a subsequent condition, regard segregation as a
form of division.They further argue that preventing future disputes and harm to other heirs
requires removing the estate from common ownership from the outset.Article 878 of the
Iranian Civil Code, though not explicit, likewise implies that segregation has the
appearance of constituting a division.By contrast, arguments advanced to distinguish
segregation from division,despite appearing more robust at the evidentiary level, lack
practical effectiveness.Consequently, once the share of each heir is separated, the rules
governing jointly owned property no longer apply:the increments and benefits accrue to
each respective share, and any loss is borne by its owner.Given modern medical tools that
allow determination of the fetus’s status at the time of death, there is little justification for
delaying inheritance distribution.Accordingly, the estate should be divided without delay,
while preserving the share of the fetus.
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Introduction

Islamic jurisprudence and Iranian law consider a fetus (haml) entitled to inheritance during its
embryonic stage. Provided that the fetus was conceived at the time of the deceased's death, its
share is set aside until its being born alive is definitively confirmed at the time of birth. For this
purpose, the share equivalent to two male offspring is set aside, which is termed ‘azl al-mal
(setting aside property). However, Abu Hanifa and the Ibadis hold the opinion that, due to the
possibility of four boys being born, the share for four boys should be set aside as a precaution.
In this context, the property set aside for the fetus can both yield profits and benefits (nawami
wa manafi'), and there is a possibility of its loss due to natural causes or events such as theft.
The question then arises: to whom and against whom are the growth, profits, and damages of
this 'set-aside' (ma'ztl) property attributed? Is it to the fetus or to all the heirs? The origin of
this question lies in the response of a contemporary jurist to an inquiry regarding a gift (hibah)
to a fetus (in the mother's womb), in which the gift was distinguished from inheritance. The
response stated: "The capacity of the fetus to acquire ownership and the validity of the gift in
the mentioned scenario are problematic. In the case of a fetus's inheritance, there is no
acquisition of ownership by the fetus; rather, it is a setting aside (istithna") of property, and the
time for acquisition of ownership is the moment of birth.”

Focusing on the phrase "istithna' al-mal" (setting aside of property) to answer the above
question requires examining the nature of 'azl al-mal. Is setting aside property from the estate
for the fetus an actual division (qismat haqiqi), or is it not considered a division? Does the act
of setting aside (al-'azl) establish the fetus's right in the set-aside property, so that any loss is
counted against the fetus alone and profits become its property? Or does the fetus still retain a
share in the property given to the other heirs? Therefore, the fundamental issue is the nature of
‘azl al-mal in fetal inheritance. If the fetus is born dead and the set-aside property passes to the
other heirs, does this mean the fetus's ownership is nullified, or was ownership never established
in the first place to be nullified?

Method

This paper is structured using a descriptive-analytical method, based on sources from the
jurisprudence of Islamic schools of thought, legal texts, and the Civil Code of Iran.

Results

1. In Islamic jurisprudence and Iranian law, the fetus (haml) is recognized as entitled to
inheritance, and its share is separated and set aside from the estate until its status as a living
being after birth is determined.

2. Regarding the benefits, increases (nawami, i.e., profits/fruits), as well as the loss or
destruction of property set aside for the fetus, there are two fundamental perspectives among
jurists.

3. The First View (Proponents of Division): A group of Imami jurists, as well as Shafi'i, Hanafi,
Hanbali, and Zaydi jurists, believe that setting aside the fetus's share ('Azl al-mal) is essentially
a form of dividing the estate, which removes the property from the state of joint ownership
(shirakah/musha'). Their argument is to prevent harm to the fetus due to the delay in its
acquisition and the absence of any impediment to its provisional ownership.

4. The Second View (Proponents of ‘Azl and Non-Division): Most Imami jurists, as well as
Malikis and Ibadis, believe that setting aside the fetus's share is not considered a division, but
rather a precautionary measure to preserve the fetus's property in case of its live birth. They rely
on the apparent meanings of narrations such as "The fetus, when born alive, inherits.”



Comparative Studies on the Schools of Jurisprudence and Its Principles, VVolume 8, Issue 1, 2025 96

5. The arguments of the proponents of non-division are based on several foundations:

- Reliance on the principle that "the estate does not remain ownerless™ and remains in a state
of joint ownership.

- The uncertainty regarding the application of the principle of "the suspension of benefit being
contingent on a later event” (ta'akhkhur ta'liq al-tamattu’) in the matter of inheritance.

- The prevalence of jurisprudential opinions (shuhrah fatwawiyah) stating that the set-aside
share is subject to change (increase or decrease), which is incompatible with the finality
resulting from division.

- The non-fulfillment of the condition of the presence of all owners for division, as the fetus
is not considered a definitive owner prior to birth.

Conclusions

Although the jurisprudential evidence and foundations of those who advocate for 'lzal (estate
suspension) and non-division possess a stronger inferential basis and rely on authoritative texts
and principles of ownership, this approach faces practical challenges of effectiveness in
practice. In contrast, the theory of divisibility of the estate is recognized as more compatible
and efficient under contemporary conditions.

The reason for this practical preference is as follows:

1.Preventing harm to other heirs due to prolonged uncertainty and the estate remaining in a state
of joint ownership (Musha’).

2. The possibility of determining the number and even the gender of the fetus using advanced
medical tools, which has resolved many of the past ambiguities.

The practical consequence of accepting the division theory is that: By setting aside the fetus's
share, the estate exits the state of joint ownership and is divided. In this case, benefits and
proceeds from the assets accrue separately to each heir (including the fund set aside for the
fetus). If any property is lost or destroyed, the loss will only affect the owner of that specific
share (or the relevant fund). This approach facilitates the management of the estate and the
rights of all heirs, including the fetus.
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