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Istihsan, as a method of juristic reasoning within ijzihad, has undergone significant
semantic developments and has ultimately come to be understood as departing from
general rules and analogical reasoning (giyas) in favor of a stronger rule or analogy, or
applying the stronger of two proofs (agwa al-dalilayn). This method of juristic reasoning,
which is associated with the concepts of public interest (masiahah) and the objectives of
Islamic law (magasid al-shari‘ah), is applied where the implementation of general rules
or general legal rulings leads to an outcome that is inconsistent with the spirit of the
SharT'ah and its overarching objectives. In such circumstances, istihsan serves to
overcome a juristic difficulty and provide a solution to practical problems. Despite the
emphasis placed by the Constitution of Iran on adherence to the officially recognized
school of Islam, and notwithstanding the Imami consensus regarding the invalidity of
istihsan, Iran's criminal policy has, in practice, been influenced by and, in certain
instances, shaped through istihsan-based approaches. In numerous cases, its underlying
principles and norms have been excluded from the application of general rules and
subjected to different rulings in response to political and administrative considerations.
This article examines the semantic transformations and conceptual development of
istihsan and analyzes its influence on criminal policy in Iran. Employing a descriptive-
analytical method, the study seeks to demonstrate one dimension of the pragmatism
underlying the exercise of criminal-policy functions in Iran. The findings indicate that
istihsan, understood as departing from general rules and resorting to practical solutions,
has permeated various levels of Iran's criminal policy.
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Introduction

Theoretical reflections and practical experience have demonstrated that the interpretation and
application of texts containing binding rules and provisions naturally give rise to differences in
approaches and methods of understanding and interpreting them. In Islamic jurisprudence, istihsan is
one of the contested methods for understanding legal texts and determining their relationship to external
realities. In certain juristic impasses and difficult cases, this method provides a solution more consistent
with the spirit of the Shari‘ah and more conducive to the interests of people by departing from general
rules. The semantic developments of istihsan, together with clearer and more acceptable formulations
of the concept, have removed some of the ambiguities and misunderstandings surrounding its initial
formulations and have brought it, at the conceptual level, closer to other juristic methods employed by
different schools of Islamic jurisprudence. It may therefore be argued that a degree of convergence and
implicit agreement has emerged concerning istihsan and that, despite differences in terminology and
formulation, virtually all schools of Islamic jurisprudence have employed it, to varying degrees. If
istihsan is understood as excluding an act or occurrence from the scope of general legal rulings and
general rules on the basis of a proof stronger than those rulings and rules, there should be little difficulty
in accepting it.

Criminal policy in Iran, understood as the programs and methods adopted to respond to criminality
at the legislative, judicial, and executive levels, has manifestly departed in certain respects from Islamic
jurisprudential rulings and the Constitution. At all three levels—Ilegislation, adjudication, and
implementation—it has, in practice, yielded to a degree of pragmatism and istihsan-based approaches.
The manifestations of this approach are numerous, both in general principles and in specific criminal
matters. Examples include the establishment of the Expediency Discernment Council (Majma * Taskhis
Maslahat al-Nizam) to permit departure from the requirement that parliamentary legislation not conflict
with Islamic criteria or the principles of the Constitution; deviation from the principle of leniency and
caution in the interpretation and application of Islamic criminal law in security-related matters; the
expansion and generalization of the meaning of certain hudiid offenses and excessive enforcement of
them in order to safeguard the security of the political system; leaving certain hudiid unenforced and
suspending the enforcement of others in response to prevailing circumstances and in order to preserve
the public standing of the political system; establishing the diyah payable for a non-Muslim at an amount
equal to that payable for a Muslim; equalizing the diyah for the life and bodily injury of women and
men; departing from procedural principles in establishing judicial bodies and determining their
jurisdiction; disregarding certain rights of defendants; and the influence of istihsan on the judgments of
the country's highest judicial authority. These are among the manifestations of such an approach.

Method

Following an examination of the semantic developments of istihsan and an analysis of its position
within the jurisprudence and legal theory of the various Islamic schools, this article presents, by way of
illustration, examples and evidence of istihsan-based practices adopted by those responsible for criminal
policy in Iran. The central issue addressed in the article is the course of the semantic development and
conceptual expansion of istihsan and the manifestations of its influence on criminal policy in Iran. These
issues are examined using a descriptive-analytical method, with the aim of demonstrating one dimension
of the pragmatism underlying the exercise of criminal-policy functions in the country. In terms of the
comprehensiveness and breadth of its examination and research, its account of the semantic
developments of istihsan, and its application of the issue to criminal policy in Iran, the article has no
known precedent and constitutes an original and innovative contribution in its field.

Findings

The findings indicate, first, that istihsan, as one of the rational methods of interpreting texts and
characterizing acts and occurrences, is a response to requirements such as fidelity to the foundations,
objectives, and presuppositions underlying Islamic legal rulings, so as to arrive at a result that is
reasonable, fair, and attributable to the Lawgiver (Shari ). Second, despite the rigid political philosophy
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prevailing in Iran and notwithstanding the Constitution's emphasis on the obligation of legislation and
adjudication to conform to the rulings of the officially recognized school of Islam, Iran's criminal policy
has, in practice, come under the influence and dominance of istihsan-based considerations. Istihsan is
reflected in the foundations and norms of this policy both in the legislative process and in judicial
proceedings and the adoption of executive measures and decisions. It appears that those responsible for
criminal policy, whether consciously or otherwise, have recognized that a juristic method with which
they have theoretically disagreed may, in practice, provide an appropriate means of overcoming certain
impasses.

The difficulty, however, is that the istihsan-based approach adopted by those responsible for criminal
policy in Iran is not always constrained by the juristic requirements governing istihsan. At least in some
of its manifestations, such requirements have not been observed. In juristic terms, the Shari‘ah-based
justification for departing from general rules and principles is not apparent or adequately substantiated
in such cases.

Third, istihsan is employed in accordance with the spirit of the Shari‘ah and its general foundations
and objectives, with the purpose of preventing or removing hardship (karaj) from people. The istihsan-
based approaches adopted within Iran's criminal policy do not always conform to this rationale. This is
because the considerations that have prompted recourse to such solutions have more often been political
and administrative considerations than requirements derived from the Shari‘ah, constitutional
imperatives, or considerations of public interest.

Fourth, differences of opinion do not always result from purely scholarly considerations.
Disagreement over a particular issue may arise from factors such as the absence of a shared
understanding of the issue, or a competitive disposition and the perceived need to maintain a distinction
from competing schools or scholars. Some researchers have argued that theological competition was not
without influence on the emergence of the initial disagreement concerning the authority of istihsan. As
a rational method for analyzing legal issues, istihsan was perceived as being close to certain theological
doctrines of the Mutazilah, and for this reason it may initially have been regarded by some Sunnf jurists
of legal theory as an unacceptable method of juristic reasoning.

Conclusions

As a method of juristic reasoning, istihsan has undergone considerable semantic development and
ultimately came to be widely accepted in the sense of departing from general rules and principles and
applying a stronger rule or principle, or applying the stronger of two proofs (aqwa al-dalilayn). This
method of juristic reasoning, which is associated with the concepts of public interest (maslahah) and the
objectives of Islamic law (magasid al-shari ‘ah), is employed where the application of general rules or
legal rulings produces an outcome inconsistent with the spirit of the Shari‘ah and its general foundations
and objectives. It thereby serves to overcome a juristic impasse and provide solutions to practical
difficulties.

Despite the emphasis placed by the Constitution of Iran on adherence to the officially recognized
school of Islam, and notwithstanding the Imami consensus regarding the invalidity of istihsan, Iran's
criminal policy has, in practice, come under the influence and dominance of istihsan-based practices. In
numerous cases, its foundations and norms have been removed from the scope of general rules and
subjected to different rulings in response to political and administrative considerations. Istihsan,
understood as departing from general rules in favor of practical solutions, has thus permeated various
levels of Iran's criminal policy. By raising and analyzing a specific issue in Islamic legal theory and
examining its implications for criminal law and policy, the author has also, albeit unintentionally,
contributed to dispelling some misunderstandings surrounding a traditional method of juristic reasoning
and taken a step toward bringing different jurisprudential perspectives closer together.
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